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REMARKS 

Clai :ns 1 , 3-1 1, 14-16, 1 8-23 and 27-36 are 



:mTcmly pending in ihis 



application, wiih Claims 1 and 20 being independcM. In this Amcndmem, Claims U 
3-7,9.11. 14, 16 and 18-21 have been amended, C aims 2, 12^13. 1 7 and 24-26 have 
been cancc i led vvithout prejudice to or disclaimer o Txhe subject matter conwined 
ihenrin, an 1 new Claims 27-36 have been added. T tie specificaiion and abstract have 
also been i mended- All amendments presented bet rin are made for reasons of clarity 
with respe;i to *e specification and drawings, and 
sittimory n: :iuirements for patentability. 



not for reasons related to die 



TU£ DECLAlUTf ON 

Th : previously submitted Declaration was 
priority cIj i m to U.S. Application Serial No, 09/95^ 
U.SC § i: 0 rather than 35 U.S.C. § U9, and the 
AppUcatitfj Serial No. 60/133.876 should be made 
Applicant tias addressed these concerns in the 
properly in Jicates that the priority claim to U.S, Atplicalio; 
made und: - 35 U.S.C. § 120, and the priority clain 
Serial No. .iO/l 33.876 is made under 35 U.S.C. § 1 



Considered defective because the 
,933 should be made under 35 
ifriority claim to U.S. Provisional 
under 35 U.S.C. § 119(e), 
encl^d new Declaration, which 

ion Serial No. 09/958,933 is 
10 U.S. Provisional Application 
19(e)- 



THE ABSTRAqr 

Tl-w Abstract was objected to on the basis 
unnecessary phrases and legal phraseology- 
objection, Applicant has addressed Examiner's 
delete the ilrsi sentence and the expression "[i]he 
exclude tl i; use of the term •^comprise(s)," Accordingly 
requests t the objection to the abstract be wiihd awn 



nasons] 



i amem ed 



THE SPECIFICATION 

H i; specification was objected to for the 
Page 1, li le 4, of the specification has been 
Examinei'!^ Suggestions. Specifically, it was 
AppUcati >n Serial No. 09/958,933 has issued as L 
replace it v phrase '^claiming priority** with die 

-10- 

Due ff WASOl ( • .iW2-00J5S)4]M^i3vt.tJfi/Q2^2004a'tfiK 20:13 



that it allegedly contained 
Without conceding the propriety of diis 
coikceitis by amending the abstract to 
present invention provides," and to 
, Applicant respectfully 



noted in die Office Action, 
in accordance with the 
amended to specify that U.S. 

S, Patent No, 6,582,964, and to 
phfese -which claims priority-. 
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Accordin jly. The Applicant is respeciftiUy requesi; ; 
specificau in be wjihdrawn in view of the 



that the objecrion to ihe 
amendxti^J^^ presented above. 



THE CLAIM S 

C aims 1, 3-7, % \ 1, 14. 16 and 18-21 hav ? 
improved jlarity. Support Ibr the dmendmenis to 
at page 8 line 21 to page 14, line 4 of the specification, 
and 5 A-£ . 

N J w Claims 27-36 have been added to fiirfiier 
present a]>pUcation. and to provide Applicant vfiit 
commen: Kirate with the disclosure. Claim 27 is bi ised 
Support K r new Claims 28-30 is provided, fyr exi vnpli 
Support n>rnew Claims 31-36 Is provided, for exi raple, 
page 10, oes 16-25 of the specification. No new 



been amended for the sake of 
:he claims is provided, for example, 
1, and by Figures 2, 3A-B, 4A-B 

define the invention of the 
a scope of protection 
on cancelled Claim 26. 
>e> by Figures 3 A, 4A and S A. 
. at page 2, lines 15-27, and 
roaner has been added. 



The Rejections Under 3i \ 

Ciiims 1-26 were rejected under 35 U.Sj 
IndefiniTs for allegedly foiling to specifically point 
matter oi ) he present invention. The rejection 
rendered moot by the cancellation of these claims 
of the rej .'wtions. Applicant has amended Claims 
that wt:re :onsidered objectionable in the OfRce 

Cj liros 1 and 24-25 were rejected under 
allegedly :^ing indefmite, because the location 
base plat : and well was considered unclear 
rejection Applicant has amended Claim 1 to 
connecie i to the base plate, and to specif that th( 
which a : :imple may be introduced into the well 
position, i[i which a bottom suriace of a section 
The rejei i lon of Claims 24-25 has been rendered 
claims. 

Ci^ms 6 and 9 were also rejected under 3^ 
allegedl> being indefinite, because the phrase ''sa d 
antecede m basis. Without conceding the propriet / 



UJS.C. 112 

§ 1 12, second paragraph, as being 
out and distinctly claim the subject 
of (plaims 12. 17 and 24-25 has been 
Without conceding the propriety 
, 6-7, and 18 to remove the phrases 
>^ction. 

U.S.C. § 1 12, second paragraph, as 
ofltbe cover plate in relation to the 
WitHout conceding the propriety of this 
that the cover is bingedly 
cover plate has an open position, in 
sample tab, and a closed 
cover plate covers the well, 
noot by the cancellation of those 



•3:1 



I specify 



ofthei 
01 'the < 



U.S.C. § 1 12, second paragraph, a$ 
containment wall" lacked 
of this rejection, Applicant has 
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addressed ihis rejection by amending Claims 6 anq 9 to depend on Claims 5 and 3, 
respectively, instead of Claim 4. 

CI urns 6 and 17 also rejected as aUegfedly being indefiniie, because the 
location o ibc circular ring was unclear. Without :onceding the propriety of this 
rejection, Applicant has addressed this rejection of 
further sp< i;ify that the locking member is disposed on the cover plaie. Claim 17 was 
further rej :cted a^ allegedly being indefinite becau Ke the phrase "said containment 
wall*' lack; J antecedent basis. The rejections of cl lim 17 has been rendered moot by 
die cancel ation of this claim. 

CLiim 20 was also rejected as allegedly beiJig indefinite, because the recited 
step of ciciiag the cover plate over the well was nc t considered consistent with the 
recited stn »uure of the sample tab of Claim I . Wit lOut conceding the propriety of 
this reject! c^n. Applicant has obviated this rejection 
that the co\ er plate has a closed position, in which 
cover plati covers the well 

AFf>licant respectfully requests that the rejebtions under 35 U.S,C. § 112, 
second paj ;igrapb, be withdrawn in view of the coqiments and amendments set forth 
above. 



iC. § 102(b) 



by amending Claim 1 to specify 
% bonom sur&ce of a section of the 



The Rejections Under 35 U. 

Valencia 

Ch ims 1, 20 and 24-26 were rejected under! 35 
being aatii ipated by Valencia , As discussed above , 
canceled. With res^>ect to Claims I and 20, Applies mx 

fiQSia discloses a microscope slide 10 ha viag 
defined reuming areas 12 (column 2, lines 43-45), 
slide 10 m be covered with a thin transparent ovdrslip 
The combi ration of the slide and overslip of VaJcotia 



sample tab .^f the presently amended claims, which 
plate that i ; hingedly connected to the base plate 
that the di< c iosed overslip may be hing^dfy connect sd 
1 and 20, £3 amended, are, therefore, neither disclosed 



U.S.C.§ X02(b) as allegedly 
Claims 24-26 have been 
submits the fDllowing remarks, 
a plurality of structurally 
Valencia also discloses that the 



(Acre column 3, lines 53-56). 
differ* however, from the 
comprises a base plate and a cover 
\ alencia does not teach or suggest 



to the described slide. Claims 
nor suggesfted by Valencia . 
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In • lew of rtie amendnients and commenis 
respecifull) requests that the rejection under 35 U. 
withdrawn. 



provided above. Applicant 
C.§ lQ2(b) over Valencia be 



Van Valk ;nburg 

CL .ms 1-2. 4, 6, 8, 12, 17, 19 and 24-25 bd^e been rejected un4er 35 U.S.C, 
§ 102(b) a i being allegedly anticipated by Van Va! cenburp . The rejection of Claims 



2. 12» 17 ar d 24-2S has been rendered moot by their cancellation. With respect to 
Claims 1. 6» 8 and 19» Applicant submits the toll owing remarks. 

Va r Valkenburg discloses a device tor colli :cting blood comprising a bowl 14 
connected a> a plate member 1 S» and a cap 27 attac led by a ftocible strap 27s secured 
to the outs I %e of the bowl 14 {see column 4, lines 3 9-44; Figures 8 and 1 1 ), The bowl 
14 has an opening 16 at its lower end for conununi irating with a capillary tube 20. 
The top oi Jie bowl may be sealed by positioning t le cap 27 over the top opening of 
the bowl, . t td snapping it over the perimeter of die (op of the bowl {see column 5, 
lines 11-1 1 J. 

Th : sample tab of the presently amended cfaims comprises a base plate 
defining a hottom surface of a well, and a cover phtte that is hmgecify connected to the 
base plate The presently claimed sample tab diffc rs from the blood-collecting device 
of Van Va I jcenburg in that the cover plate is hingec ly connected to the base plate 
rather thai lo the well Furthermore, ihe well of th 2 
described 4^ being defined by a lop ^^urface of a se< lion of the base plate and by a wall 
extending from the top surfecc of the base plate. The bowl 14 of Van Valkenburg, 
however, : a separate component thai is anacbed i o plate member 18. In addition, 
the structt i c defining the well of the presently claii ned sample tab ditlers from the 
bowl of V > n Vallcenburp in that it does not include an opening at its bottom surface. 
Claims 1, ^. 6, 8 and 19, as amended, an:, therefor^, neidier disclosed nor suggested 
by Van V; i kenburg. 

In V ;ew of the amendments and comments Provided above. Applicant 
tttspecifijl y requests that the rejection under 35 U.p.C, § 1 02(b) over Van Valkenburg 
be withdri ^ vn. 
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Tlie Rejections Under 3S Up 
Gavin t s I. + V^n Valkenburg 

CUims 1-2. 4» 6. 8. 12. 17, 19 and 20-26 
§ 103(a) ai allegedly being unpaientable over Gaviti 



§ lU3(a) 



were 



;be<;n 



iOpen 



wl ich 



The rejecii«..n of Claims 2, 12, 17 and 24-26 has 
cancellaUci^ of these claims. With respect lo 
AppHcam submits the fbUowinfi remarks, 

Ga^in discloses a cuvette 12 having a supp 
The reserv,.ir is cylindrical m shape and has an 
supply bio . d into it, and an opening 5 1 at its boitofjn 
38 in fluid wonununication with conduits 30-34, 
coagulatio . tests {see Figures 2 and 3a-b). 

Va r Valkenbure discloses a device for collecting 
connected lu a plate member 18> and a cap 27 
lo the out5i ie of the bowl 14 (see column 4, lines 
14 has an ;pening 16 at its tower end for communi 
The top OJ :he bowl may be sealed by positioning 
the bowl, u \d snapping it over the perimeter of the top 
lines 1 M >1- 

Th. smnple tab of the presently amended 
a well, mi\ 4 cover plate that is hingedty connecte(i 
claimed Si 4 nple tab differs &om the cuvene of Gavpn 



rendered moot by the 
Clainis 1. 4, 6, 8, 19 and 20-23. 



y reservoir 40 at one end thereof, 
top end to allow a person to 
end that leads to a supply conduit 
are used for conducting 



' attac led 



tie < 



of Van Vc t tonburg in that it includes a cover plate 
Gavin doc: not teach or suggest that the disclosed 
reservoir 1>, and Van Va|kenburg does not teach ( 
may be hi igedly connected to plate member 18. 

Furibermore, the well of the presently amended 
defined by a top sur&ce of a section of ^e base 
the top su : i)ce of die base plate. The well of the 
therefore, differs from the reservoir of Gavin and 
it does no include an opening at its bottom surface 
presemly .iaimcd sample tab differs from the 
Valkenbu in that it has a bottom surface that is d 



\ plj iti 
pre: 



rejected under 35 U.S.C. 
eial . in view of Van Valkmburp . 



biood comprising a bowl 14 
by a flexible strap 27s secured 
3j9^4; Figures 8 and U). The bowl 
mating with a capillary tube 20. 
cap 27 over the top opening of 
of the bow] isvv column S, 



c auns I 



comprises a base plate having 
to the base plate. Thej^sently 

and the blood-colleciing device 
hingedly connected to a base plate. 
I cuvette 12 may include a cover for 
suggest that the disclosed cap 27 



tie 



^reseivoir 



claims is described as being 
;e and by a wall extending from 
!sently claimed sample tab, 
bowl of Vai> Valkepburg in that 
In addition, the well of the 
of Gavin and the bowl of Van 
fined by a base plate. The bowl of 
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Van Valk mbum and ihe reservoir of Gavin are ea( separate componisnTS ihai are 
attached X- a plaie member and a cuvene, respectively 

B; t-ed on the above comments, even if the 
Valkenbu rii are combined, and Applicant does noi 
oombiuec, one of skill in the an would not arrive 
claimed i ivention. 

A :^ordingly. Applicant submits that Clamjs 
impatenta lae over Gavin et al . and Van Valkenbi 



^eaching^ of Gavin and Van 
concede that they may be properly 
the sample tab of the presently 



3UI t 



remarks «u forth above. Applicant respectfUUy requests 
U.S.C. § 103(a) be withdrawn. 



C aims 7 and 18 weit: rejected under 35 U 
unpaient£ Me over Gavin et al . in view of Van 



SX. § 103(a) as being allegedly 
VaV cenburp, and further in view of 



Kirrilakis ctal . With respect to Claims 7 and 1 8, 
remaries. 

T le: deficiencies of the combination of Ga; 
discussec above are not remedied by further 
Kitrilakiii al . discloses a device comprising a 
plate 52, ^'/hich has at one end a flexible hinge 53 
54- The : .allow dome shell 54 is held in a closed 
a spring i aich. When the catch is released, a c; 
heating s \ uctures for measuring blood gases can 
cohunn 3^ line S7 to column 4. line 16; Figures 4-f > 
however, aisclose suggest a cover plate for 
analytes \ir spectroscopic measurement Rather, 
dome she it, which is used for fiictionally retairiini; 
used tor jueasuring blood gases. Furthennore, th< 
Kit^ilaki^ tial , would not permit a sample to be 
plate S2. \Sparesult,oneofskillintbeartwoulc 
teaching :f Kitrila^is et al . with that of Gavin et 



. Vpplicant submits the following 



ALCordingly. Applicant submits that 
combinauon of Gavin et al . in view of Van 



Kitrilakis ct al . In view of the amendments and 
respectfiJ Ely requests that this rejection imder 35 
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1, 4, 6, 8, 19 and 20-23 are not 
In view of the amendments and 
that this rejection under 35 



^in et al , and Van Vaikenburg as 
comt ination with Kitrilakisetal . 
I bak^ plate 5 1 attached to a superposed 
connected to a hollow dome shell 
position relative to the base plate by 
59 containing detecting and 
positioned or removed {.m 
, Kitrilakis et al . does not, 
a well containing samples of 
Citrilakisecal. discloses a hollow 



caps ile 



covsnng 



a capsule 59 containing elecnrodes 
structure of the dome shell of 
retained in a well witiiin the base 
oot be motivated to combine the 
. and Van Valkenbur^ . 
ClairAs 7 and 1 8 are patentable over Ae 
Valkc >burfl, and further in view of 



u marks set forth above. Applicant 
U,S.C. § 103(a) be withdrawn. 
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Kbt^iri + i fin Valteaburg 

Cl2jms 1-6. 8-17, 19 and 24-25 were rejected under 35 U.S.C. § 103(a) as 
allegedly ceing unpatemable over Kbejri in view < f Van Vatkenburg, The rejection 
of Claims 2, 12-13, 17 and 24-25 has been renders d mooi by the cancellation of these 
claims. With respect to Claims 1, 3-6. 8-U, 14-3 < and 19, Applicant submits the 
foUowin22 'cmarks. 

^ isili discloses a reagent test device 1 0 cc mprising a substrate 12 having a 
well-like ismicrator 14 at one end is^e Figures 1-: y A sample application site 20 
consisting of a leagent pad or a transfer layer, sue i as a spreading layer or filter layer 
is present iitthe center of semicraior 14 (jree colun w 3, lines 33-37). 

y i Li Valkenbara discloses a device for col ecting blood comprising a bowl 14 
connectei i lo a plate member 18, and a cap 27 atta :hed by a flexible strap 27s secured 
to the out iide of the bowl 14 (^et? column 4. lines W-44; Figures 8 and 1 1). The bowl 
14 has an opening 16 ar its lower end for commun icating with a capillary tube 20, 
The top c r the bowl may be sealed by positioning the cap 27 over the top opening of 
the bowl, .ind snapping it over the perimeter of th< : top of the bowl column 5, 
lines 11-; 1), 

T ic sample tab of the presently amended ( laims comprises a base plate having 
a well, ar U a cover plate that is hingedly connecte 1 to the base plate. 

T ic presently claimed sample tab differs f -om the substrate of Kheiri and the 
blood-ooJ l^rcting device of Van Valkenbura in tha it includes a cover plate hingedly 
connectei i ix> a base plate- Kheiri does not teach c r suggest that the test device 10 may 
include a .^ver hingedly connected to substrate V !, and Van Vatkenburi; does not 
teach or 5 uggest that the cap 27 may be hingedly < connected to plate member 1 8. 

Furthermore, the well of the presently dxta nded claims is described as being 
defined h> a section of Die top sur&ce of the base plate and by a wall extending fiom 
the top SI I fecc of the base plate. The well of the presently claimed sample tab, 
therefore diifers 6om the bowl of Van Valkenbu g and the semicraior ofKheiri in 
^at it ha : a bonom surface tbsi is defined by a ba se plate. The bowl oXVm 
Valkenbi j-^ is a separate component that is atmcli ed to a plate member, and has an 
opening ^ at its bottom end, which communicate s with a capillary tube 20. The 
seroicratt J of Kheiri is defined by walls (16 and 1 8), which exiend above the surface 
of the ek ugated substrate 12, and by a sur&ce of i permeable reagent pad or a 
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transfer \t ;er, and noi by a surface of the elongatei I subsiraie 12, In addition, the 
structure .ittining the wel! of th presently claims sample lab differs from the bowl 
of VaiLy; LiKSCteg include an o jening at its bottom surface, 

B: l ied on die above comments, even if the 
Valkenbu rg are combined, and Applicants do not { 
combinec , one of skill in the an would not arrive ; 
claimed i > vent ion. 

C ;Jm5 1. 3-6, 8-1 1, 14-16 and 19 are patej stable over Kheiij and Van 
Valkenbi r In view of the amendments and remi trks set forth above. Applicant 
respectfli ly requests thai this rejectiw under 35 1 .S-C. § 103(a) be withdrawn. 



teachings of Kheiri and Van 
(joncede that they may be properly 
i X the sample tab of the presently 



C uims 7 cmd 18 were rqected under 3S U 
unpatem: hie over j^eiri in view of Van Valkenbi 



p Applicant submit 



com >ination ^ 



I base 



icapsil 



;4-S). 



cQvermg 



etal. Wi li respect to Claims 7 and 18^ 

T deficiencies of the combination of i 
discussec ubove, are not remedied by fui^er 
Kitrilaki!^ cial. discloses a device comprising a 
plate 52, w^bicb has at one end a flexible hinge S3 
54- The lallow dome shell 54 is held in a closed 
a spring t atch. When the catch is released, a 
heating s i uctures for measuring blood gases can 
column 3, line 57 to column 4, line 16; Figures 
however, lisclose or suggest a cover plate for 
analytes or spectroscopic measurement. Rather, 
dome sh< H, which is used for ftlctionally retaining 
used for : measuring blood gases. Fxirthermore, the 
Kiirilaki; ci al , would not permit a sample to be 
plate 52. as. a result, one of skill in the art wouU 
combine itie teachings of Kitrilakisetal, with tbo^e 
Valkenbu -ft. 

C iaims 7 wd 1 8 are therefore patentable 
view of ^'dn Valkenburg, and further in view 
amendm<: us and remarks set forth above. Applicant 
rejection under 35 U.S.C. § 103(a) be withdrawn 
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S.C. § 103(a) as allegedly being 
rg, and further in view of Kitrilakis 
the following comments, 
and V^lkenburg. as 
witfaKitrilakisetaL 
plate 5 1 attached to a superposed 
connected to a hollow dome shell 
josition relative to the base plate by 

le 59 containing detecting and 
it positioned or removed Uee 
. ^itrilakjs cy al , does not, 
1^ a well containing samples of 
[Ciirilakisetal. discloses a hoUow 



a capsule 59 containing electrodes 
structure of the dome shell of 
r^ained in a well within the base 
not be motivated to iimher 
of Gavin etal, and Van 

dver die combination of Kheiri in 
of liitrilakis et aU bi view of the 
respectfully requests that this 
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CONCLUSION 



Af jiliceni respectfully submits mat the present application is in condition for 
allowance and a notice to that effect is earnestly s< elicited- 

Af lilicanfs undersigned anomey may be n ached in ow Washington. D.C, 
office by i lephone at (202) 625-3500. All corres]] ondence should be directed to our 
address gi ^cn below. 



Patent Ad uinistrator 

KATTEN t^UCHTN 2AV1S ROSENMAN 
525 West >4onroe Street, Suite 1600 
Chicago,] uinois 60661-3693 
Facsimile: (312)902-1061 



Respectfully sul»nitted. 




^koon ey for Applicant 
Dawn C. Hayes 
Regis ration No. 44.751 
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